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Executive Summary

In September 2004, the Federal Aviation Administration (FAA) initiated a three-phase study to determine the feasibility of a National airport noise disclosure program.  The study is being conducted in response to the directive of the 108th Congress to determine the feasibility of developing a program under which prospective homebuyers of property located in the vicinity of an airport could be notified of information derived from noise exposure maps that may affect the use and enjoyment of the property, contained within Vision 100 – Century of Aviation Reauthorization Act (PL108-176), Section 322, Noise Disclosure.  The intended purpose of the National program would be to provide home buyers with notice of and an opportunity to investigate the noise from nearby airport and flight paths so that they may make informed decisions about whether to purchase a home in an area subject to airport noise.  

During the fact-finding phase of the feasibility study, covered in this report, current airport noise disclosure requirements within several states including Arizona, California, Florida, Hawaii, and North Carolina were reviewed with respect to their legal basis, information dissemination mechanisms, and responsible parties for activating the disclosure.  The types of airports to be recommended for the program, the availability and reasonableness of noise information sources, and ways to define a noise impact area were also reviewed.

Based on the review of these aspects of a potential National airport noise disclosure program, the following conclusions were reached:

· The legal basis for the program should rest at the Federal or state level.

· A mandatory program would provide a uniform approach to airport disclosure across the country.

· At a minimum, all airports participating in the FAA's Part 150 Program should be considered for participation in the program, with consideration given to extending the program to include all airports designated within the National Plan of Integrated Airport Systems (NPIAS).

· A noise impact area used for disclosure should be based on noise contours in combination with a distance away from the airport. 

With these basic recommendations in mind, the FAA will refine the study design during Phase II, and will further refine the above recommendations during Phase III of the feasibility study.

Chapter 1 – Introduction and Overview

1.1
Introduction

In Vision 100 – Century of Aviation Reauthorization Act (PL108-176), Section 322, Noise Disclosure, the 108th Congress directed the FAA to conduct a study to determine the feasibility of developing a program under which prospective homebuyers of property located in the vicinity of an airport could be notified of information derived from noise exposure maps that may affect the use and enjoyment of the property.  The intended purpose of such a program would be to provide home buyers with notice of and an opportunity to investigate the noise from nearby airport and flight paths so that they may make informed decisions about whether to purchase a home in an area subject to airport noise.  

In September 2004, the FAA initiated a three-phase study to determine the feasibility of a national airport noise disclosure program.  In the first phase of the feasibility study, Fact Finding, covered in this report, airport planning consultants Landrum & Brown were tasked to obtain and review information pertinent to the potential structure and implementation of such a program, including the universe of airports to be considered for inclusion in a program, the options for defining a noise impact area, the noise information sources available, and the outside parties with potential interest (both positive and negative) in the development and implementation of such a program.  In Phase II, to be conducted following review of the results of the fact-finding phase, FAA and Landrum & Brown will further refine the design of the feasibility study.  The study will be completed in Phase III, with a full evaluation of the potentially viable program options, an assessment of the feasibility of such a program, and the development of recommended key program components.

1.2
Phase I Approach and Methodology

The study approach to Phase I involved identifying and summarizing information in the following key areas:

· Existing state noise disclosure requirements

· Other Federal disclosure programs or requirements (e.g., lead paint, floodplains)

· Potential legal issues relevant to the development and implementation of a National noise disclosure program

· Types of programs, implementing mechanisms, and the universe of airports to be included in a program

· Types of noise information available and noise sources needed

· Interested parties in potential support and opposition of a national noise disclosure program

During this fact-finding effort, Landrum & Brown reviewed information developed by the FAA during the development of the Vision 100 legislation, conducted searches of the internet, legal references, and case law, and held several brainstorming sessions.  The FAA was regularly consulted and provided progress reports through a series of conference calls, used to discuss key issues and obtain direction in the search for data.

Chapter 2 – State, Local, and Federal disclosure Requirements and Legal Issues

The vast majority of states do not require sellers of residential property to inform prospective buyers that the property is subject to airport/aircraft noise.   Of those that do, the disclosure requirements generally fall into the following categories:
1. Disclosure required if the property is within a specified distance from an airport or in the proximity of an airport. (Indiana, Michigan, New Jersey) 
2. Disclosure required if the seller perceives the property as impacted by aircraft noise (Alaska) or that the property is impacted by general noise (i.e. the disclosure requirement does not expressly reference aircraft noise). (Florida, Tennessee) 
3. Disclosure required if the property is located in a defined area identified at least in part, on the basis of noise contours.  (Arizona, California, Hawaii, North Carolina).  
Each of these approaches is evaluated below.
2.1
The Proximity Approach  

Indiana, Michigan, and New Jersey all have state statutes that require sellers to inform potential buyers that a residential property is located near an airport.   In Indiana, for example, the disclosure must be made if the property is “located within one (1) mile of an airport”.  See: 876 IAC 1-4-2.  The term “airport” is not defined and thus apparently encompasses both general aviation and commercial airports. 
In Michigan, however, sellers are required to disclose if the home they are selling is in “proximity to a landfill, airport, shooting range, etc.”  Significantly, however, there are no hard rules as to what constitutes “proximity.”  It is, therefore, entirely up to the seller to determine whether the airport is a factor of which the buyer should be made aware.  
Unlike Indiana and Michigan, the New Jersey disclosure requirement appears focused on safety as opposed to noise.  It requires disclosure in the event the home is located in an “airport safety zone.”  Airport safety zone is an area where landing and departing aircraft create a potential hazard.  The disclosure requirement does not reference the noise generated by the landing and departing aircraft.
2.2
The Impact Approach

Alaska, Tennessee, and Florida all require sellers to disclose if their property is impacted by noise.  Of the three, only Alaska’s disclosure form specifically references aircraft noise.  The disclosure statement is as follows:

Are you aware of any noise or sound disturbances that affect the property including but not limited to, airplanes, trains, dogs, traffic, race tracks, neighbors, etc.?

Neither Alaska, Tennessee, nor Florida provides the seller any guidance in determining when noise is at a sufficient level to require disclosure.
2.3
The Contour Approach

Of the three general types of noise disclosure requirements, the contour approach used by Arizona, California, Hawaii, and North Carolina is easily the most sophisticated.  While there are similarities, each state’s requirements are slightly different.
2.3.1
Arizona 
In Arizona, the state real estate department is required to prepare a map that shows “the exterior boundaries of each territory in the vicinity of a public airport.”  The map must “clearly set forth the boundaries on a street map.”  A property is considered in the “vicinity of a public airport” based in part on the population of the county in which it is located as well as the noise levels.  The operative language is as follows:
Territory in the vicinity of a public airport means property that is within the traffic pattern airspace as defined by the [FAA] and includes property that experiences a day-night average sound level as follows:

(a) In counties with a population of more than five hundred thousand persons, sixty decibels or higher at airports where such an average sound level has been identified in either the airport master plan for the twenty year planning period or in a noise study prepared in accordance with airport noise compatibility planning, 14 code of Federal Regulations part 150.     

(b) In counties with a population of five hundred thousand persons or less, sixty-five decibels or higher at airports where such an average sound level has been identified in the airport master plan for the twenty year planning period.

28 Ariz. Rev. Stat. Ann. Sect. 8486
Each public airport is required to record the map with the county recorder in each county that contains affected property.  Significantly, this record is considered “sufficient to notify owners and potential purchasers” that the property is in “the vicinity of a public airport.” Id.  In other words, there is no affirmative duty on the seller to disclose that the property is in the vicinity of the airport.  Rather, the map recorded with the county recorder constitutes constructive notice of the condition.  

It should be noted that in cases where an airport’s 20-year master plan is used to determine the noise contours, the “vicinity of a public airport” designation is prospective.  I.E., It is based on projected noise levels anticipated in the 20-year planning period rather than on current noise levels.   
Public airports also have the option to designate property that is “in the vicinity of the airport” as an “airport influence area.”  An “airport influence area” is limited to property that is “currently exposed” to a day-night average of 65 decibels or “is within such geographical distance from an existing runway that exposes the area to aircraft noise and overflights as determined by the airport owner or operator.”  28 Ariz. Rev. Stat. Ann. Sect. 8485. If the airport operator chooses to designate an airport influence area, a map showing the affected property must be recorded with the county recorder.  As with property “in the vicinity” of a public airport, the map recorded with the county recorder constitutes constructive notice of the condition.  
The significance of an airport influence area designation is relatively limited.  By definition, the airport influence area must lie entirely within property that qualifies as being “in the vicinity of the airport.”  Consequently, the only new information an airport influence designation provides the buyer is the fact that the property is currently exposed to a day-night average of 65 decibels.  Moreover, it is interesting to note that airports are not required to designate an airport influence area.  Consequently, the airport can, for political or other reasons, simply rely upon the “vicinity of the airport” designation to notify potential buyers of airport noise.  
2.3.2 California
In California, sellers are required to notify buyers when a property is located in an “airport influence area.”  Rather than providing a clear statutory definition as was done in Arizona, in California, the county airport land use commissions identify airport influence areas.  The determination is, however, based in part on noise contours.  The operative statutory language is as follows:
For the purposes of this section, an “airport influence area” also know as an “airport referral area” is the area in which current or future airport-related noise, overflight, safety, or airspace protection factors may significantly affect the land uses or necessitate restrictions on those uses as determined by an airport land use commission.  

Cal Stat. 1353(a)(2)
Sellers of property within an airport influence area are required to provide buyers the following notice:
This property is located in the vicinity of an airport, within what is known as an airport influence area.  For that reason, the property may be subject to some of the annoyances or inconveniences associated with proximity to airport operations (for example: noise, vibration, or odors).  Individual sensitivities to those annoyances can vary from person to person.  You may wish to consider what airport annoyances, if any, are associated with the property before you complete your purchase and determine whether they are acceptable for you.

Cal Stat. 1353 (a)(1)
Beginning on January 1, 2006, if there is not a current airport influence map, a written disclosure that the property is within two miles of an airport is adequate to meet disclosure requirements. A.B. No. 920, Chapter 66, approved by Governor 23 June 2004. 

The California statutes are silent on how sellers are supposed to know whether their property falls within area that requires notification.  Based on a conversation with the California Department of Real Estate, sellers are apparently instructed to check with their city or county government.   
2.3.3 Hawaii
Hawaii has a very simple and straight-forward noise disclosure requirement.  Sellers are required to notify prospective buyers when a property is:
Within the boundaries of the noise exposure area shown on maps prepared by the department of transportation in accordance with Federal Aviation Regulation Part 150 Airport Noise Compatibility Planning for any public airport.  

HAW. Rev. Stat. Sect. 508D-15

Each county is required to make a map available that identifies the property subject to the disclosure requirement.  Significantly, however, the Hawaii lawmakers apparently recognized that it may at times be difficult to determine whether a property is within a contour.  The statute provides that when it is unclear whether a property falls within a contour, the “ambiguity is construed in favor of the seller”. Id. In other words, the seller is only subject to the disclosure requirement when the property is clearly within the contour.  

2.3.4 North Carolina
North Carolina is unique in that airports have the right to determine whether residents impacted by noise are required to provide notice to potential buyers.  The North Carolina Residential Property Disclosure Act does not reference noise or airports.  See: N.C. Gen. Stat. 47E-4.  Rather, it includes a provision that requires buyers be notified if the seller has received “notice from any governmental agency affecting this real property”.  Id.  Acting on this provision, the Raleigh-Durham International Airport Authority sent property owners a letter that stated in part:

You are…advised that the “Residential Property Disclosure Act” (N.C.G.S. Chapter 47E) was enacted by the North Carolina General Assembly and became effective January 1, 1996.  That law requires the owners of residential real property to disclose to prospective purchasers the existence of certain conditions associated with the property no later than the time an offer to purchase, exchange or option the property is made, or an option to purchase the property pursuant to a lease with an option to purchase is exercised.

Among the conditions that must be disclosed to and acknowledged by the prospective purchaser are any notice from any governmental agency affecting the property.  The Airport Authority is a governmental agency.  THIS NOTICE SERVES AS YOUR NOTICE OF POTENTIAL AIRCRAFT NOISE IMPACT UPON YOUR PROPERTY AND SHOULD BE DISCLOSED TO ALL PROSPECTIVE PURCHASERS WHO MAY BE CONSIDERING USE OF THE PROPERTY FOR RESIDENTIAL PURPOSES.

RDU Airport Authority Notice Letter (Emphasis in original)

The letter was sent to property owners within the 55 composite DNL contour. 

Significantly, the North Carolina disclosure requirement contains one major loophole.  No disclosure is required for “transfers involving the first sale of a dwelling never inhabited”. N.C. Gen. Stat. 47E-2(9) In other words, real estate developers are not required to tell purchasers of newly constructed homes that the property will be impacted by airport noise.

2.4
LOCAL NOISE DISCLOSURE REQUIREMENTS

While there are relatively few state mandated noise disclosure requirements, a survey of more than 50 of the Nation’s top airports has shown that some local governments (either city or county) have implemented some form of disclosure requirement.
Over 50 airports were surveyed to determine if they or a government entity (e.g., county, state) mandated a noise disclosure program or noise disclosure requirements.  Of the airports surveyed, 20 indicated that the city, county, and/or state within which the airport is located (or in some cases is adjacent to) require some level of noise disclosure as part of residential property transactions.  Of those 20 airports, 7 are located in California, 3 are located in Florida, 2 are located in North Carolina, and 2 are located in Arizona.  The airports where existing noise disclosure requirements apply are listed in Table 1. 

	Table 1

Current Noise Disclosure Programs

	Airport
	Entity with Noise Disclosure

Requirement or Program

	Charlotte Douglas  (CLT)
	Mecklenburg County, NC

	Honolulu  (HNL)
	State of Hawaii

	Fort Lauderdale  (FLL)
	Broward County, FL

	Fort Myers  (RSW)
	Lee County, FL

	Indianapolis  (IND)
	State of Indiana

	Kansas City  (MCI)
	City of Kansas City, MO and Platte County, MO

	Las Vegas McCarran  (LAS)
	One-time, informal notice from airport

	Long Beach  (LGB)
	State of California

	Los Angeles  (LAX)
	State of California

	Oakland Metropolitan  (OAK)
	State of California

	Orange County  (SNA)
	State of California

	Orlando  (MCO)
	MCO, Orange County, City of Orlando

	Phoenix Sky Harbor  (PHX)
	State of Arizona

	Portland  (PDX)
	City of Portland, OR and City of Vancouver, WA

	Raleigh-Durham
	State of North Carolina

	San Diego  (SAN)
	State of California

	San Francisco  (SFO)
	State of California

	San Jose Mineta  (SJC)
	State of California

	Tucson  (TUS)
	Airport/State of Arizona

	Washington Dulles  (IAD)
	Louden County, VA

	SOURCE:  Landrum & Brown, September 2004


By identifying states or counties where airport noise disclosure requirements exist, Landrum & Brown staff were able to focus their research efforts in those areas.  This focus allowed valuable comparisons to be made in the types of disclosure requirements and implementation mechanisms and to further research models that may be applicable in the development of a national noise disclosure program. Information obtained from speaking with airport managers and noise officers was valuable in refining our Phase I study approach.  
2.5
ASSESSMENT

Of the state statutorily mandated disclosure requirements, the approach utilized by Arizona, California, and Hawaii seem best suited to serve as a model for a Federal noise disclosure requirement.  They are based at least in part on noise contours and assure to varying degrees that buyers are informed about potential airport noise before the purchase.  While the North Carolina approach does provide some buyers notice of airport noise, the loophole for newly constructed homes is inconsistent with the goal of assuring buyers have the information necessary to make an informed decision.  The North Carolina approach also burdens the airport with assuring all property owners within the 55 DNL contour are notified of the disclosure requirement.     

A primary concern in instituting this type of disclosure requirement is that it not generate undue amounts of litigation.  Significantly, however, it does not appear at this time that the disclosure requirements have had that effect.  Rather, in both Hawaii and California, the remedy for non-disclosure is limited to revocation of the purchase agreement.  After the sale, while the purchaser may be able to seek damages, he or she cannot seek to rescind the transaction.  This likely limits post-sale litigation. 

In crafting a Federal requirement, it would be prudent to include language that similarly limits the risk of litigation.  Additional provisions should also be included that protect the FAA and airports from liability in the event a seller fails to provide the required notice.  The objective here is to assure that buyers have the information necessary to make an informed decision, not to create a new cause of action.  In that regard, Hawaii’s approach of construing ambiguities in the favor of the seller makes sense.  It assures that sellers who do not provide notice because of either an unclear map or other reasonable reason will not be penalized.   

Another relevant question is how a disclosure requirement will affect existing litigation related to airport noise, such as inverse condemnation actions. See: Thompson v. City and County of Denver, 958 P.2d 525 (Colo. App. 1998).  While such lawsuits are relatively rare, logic suggests that they will become even less likely if a disclosure requirement is put in place.  Put simply, homeowners are less likely to complain about airport noise if they are fully informed before purchasing the property.    

2.5.1 General Issues Involved in Development and Implementation of a National Noise Disclosure Program

In crafting a Federal requirement, the following issues will need to be considered:
1. Constructive or Actual Notice
In California and Hawaii, sellers have an affirmative duty to inform prospective purchases of airport related noise.  Conversely, in Arizona, a map recorded with the county recorder is deemed to place the buyer on notice.  
2. Current Conditions or Anticipated Conditions
Should the noise disclosure requirement be based on current noise contours or the contours that are anticipated in the future?  The prospective approach used by California and Arizona does provide buyers with the most information.  On the other hand, future contours, particularly those projected 20 years into the future, are somewhat speculative.  
3. Contours Only or Contours and Distance
Should the disclosure requirement be based solely on noise contours or should distance from the airport also be considered?  As noted above, long-term noise contour projections are by their very nature somewhat speculative.  With that in mind, should there also be a disclosure requirement based solely on distance?  I.E. Disclosure required for property within X contour and property within Y miles of the airport.
4. Which Airports
Should the disclosure requirement only apply to large airports or should smaller airports be included as well?  One problem with a contour-based disclosure is that many airports have not conducted extensive noise studies.  A requirement based both on distance and/or contours could be used to extend disclosure requirements to transactions near those airports. 
2.6
Review of Other Federal Disclosure Requirements

If a Federal airport noise disclosure requirement is put in place, it will not be the first time the Federal Government has required specific disclosures in real estate transactions.  Indeed, Federal law requires that buyers be notified when the property they are purchasing may contain lead based paint (lead paint) or is in a flood prone area.  

1. The Lead Paint Disclosure Requirement

In the early 1990s, Congress took steps to assure that buyers of certain types of residential property were notified if there was a possibility that the property contained lead paint. See: 42 U.S.C. sect. 4852.  The statutes do not directly require disclosure.  Rather, the law directs the Environmental Protection Agency (EPA) to promulgate regulations that will accomplish the stated objective.  Congress did, however, provide very specific direction on how those EPA regulations should be structured.  Specifically, the statute provides that:

The regulations shall require that before the purchaser or lessee is obligated under any contract to purchase or lease the housing, the seller or lessor shall:

(A) Provide the purchaser or lessee with a lead hazard pamphlet…. 

(B) Disclose to the purchaser or lessee the presence of any know lead-based paint, or any known lead-based pain hazards, in such housing and provide to the purchaser or lessee any lead hazard evaluation report available to the seller or lessor; and

(C) Permit the purchaser a 10-day period…to conduct a risk assessment or inspection for the presence of lead-based paint hazards.

42 USC Sect. 4852d

The statute also mandates that the EPA regulations require the purchaser to sign a “Lead Warning Statement” that includes the following text:

Every purchaser of any interest in residential real property on which a residential dwelling was built prior to 1978 is notified that such property may present exposure to lead from lead-based paint that may place young children at risk for developing lead poisoning.  Lead poisoning in young children may produce permanent neurological damage, including learning disabilities, reduced intelligence quotient, behavioral problems, and impaired memory.  Lead poisoning also poses a particular risk to pregnant women.  The seller of any interest in residential real property is required to provide the buyer with any information on lead-based paint hazards from risk assessments or inspections in the seller’s possession and notify the buyer of any known lead-based paint hazards.  A risk assessment or inspection for possible lead-based pain hazards is recommended prior to purchase.   

42 USC Sect. 4852d(3)

Congress also established hefty penalties for sellers who knowingly fail to comply with the disclosure requirements.  First, the seller is subject to monetary penalties pursuant to 42 USC Sect. 3545.  In addition, under the statute, the buyer has the right to sue the seller for an amount equal to 3 times the amount of damages caused by the lack of disclosure. See: 42 U.S.C. 4852d(b)   

2. The Flood Disclosure Requirement

As part of the flood insurance program, Congress has required that purchasers be informed that the property they are buying is in an area prone to flooding.  Here again, Congress did not directly impose the requirement.  Rather, the law directs a regulatory agency to implement regulations that will accomplish the stated goals.  That, however, is where the similarity to the lead paint disclosure requirement ends.  Rather than require the seller to make the disclosure, the burden is placed on the lending institution that finances the transaction.  The statute provides:

Each Federal entity for lending regulation (after consultation and coordination with the Financial Institutions Examinations Council) shall by regulations require regulated lending institutions, as a condition of making, increasing, extending or renewing any loan secured by improved real estate or a mobile home that the regulated lending institution determines is located or is to be located in an area that has been identified by the Director under this chapter…as an area having special flood hazards, to notify the purchaser or lessee (or obtain satisfactory assurances that the seller or lessor has notified the purchaser or lessee) and the servicer of the loan of such special flood hazards, in writing, a reasonable period in advance of the signing of the purchase agreement…The regulations shall also require that the regulated lending institution retain a record of the receipt of the notices by the purchaser…

42 U.S.C. Sect. 4104a(a)(1)    

The Director of the Federal Emergency Management Agency is required to create maps identifying the floodplain areas.  The maps are updated at a minimum every 5 years.  The maps are provided free of charge to the relevant Federal regulatory agencies, lenders and State agencies directly responsible for coordinating the national flood insurance program. 

2.7 The Constitutional Issue

One issue that must be considered is whether a Federal Statute directly imposing an airport noise disclosure requirement is Constitutional.  While it is true that the Supreme Court recently reevaluated the limits of Congress’s police power in United States v. Lopez, 514 U.S. 546 (1995), there are significant distinctions between the law at issue in Lopez and a Federal airport noise disclosure requirement.

In Lopez, the defendant was caught carrying a gun in school.  He was charged with violating the Gun Free School Zones Act of 1990, 18 U.S.C. 922 (the Act), which makes it a crime to knowingly carry a gun in a school zone.  The Supreme Court struck down the law on the grounds that it “exceeds the authority of Congress to regulate Commerce…among the several States…”  There are three broad categories of activity that Congress can regulate and protect under its commerce power:

1. The use of the channels of interstate commerce.

2. The instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities.   

3. Those activities having a substantial relation to interstate commerce. 

The Act clearly did not fall in either of the first two categories, so the question was whether it fit within the third category.  To do so, the regulated activity has to “substantially affect” interstate commerce.  In this case, while carrying a gun is certainly a reprehensible act, the Supreme Court could see no way in which it affects interstate commerce.  The court noted that:

[The Act] is a criminal statute that by its terms has nothing to do with “commerce” or any sort of economic enterprise, however broadly one might define those terms.  

Id.

It is important to note that in passing the Act, Congress failed to make “any findings regarding the effects upon interstate commerce of gun possession in a school zone.” Id.  The Supreme Court suggests that such findings may have influenced their decision. 
A Federally mandated airport noise disclosure requirement is very different from the criminal statute at issue in Lopez.  First, there is no doubt that the efficient operation (and necessary expansion) of airports, directly affects interstate commerce.  One advantage of a Federally mandated airport noise disclosure requirement is that, over time, it should reduce opposition to airport expansion.  This is particularly true if the disclosure requirement is prospective (i.e. based on anticipated noise levels).  That, in and of itself, suggests such a requirement would pass Constitutional scrutiny.  Moreover, though real estate transactions are traditionally governed by state law, there is a history of Federal regulation in the form of the lead paint disclosure requirement. 

The bottom line is that this is an issue that should be evaluated very closely in the next phase of this project.
Chapter 3 – Program and Participation Options

In determining the options best suited for development of a national airport noise disclosure program, Landrum & Brown reviewed a variety of methodologies to consider which airports should participate in such a program, whether the program would be mandatory or voluntary, and how best to define a noise impact area.  Detailed comparisons of the selection criteria described in the following sections are located in Appendix B: Working Paper 2 - Defining the Airports, Program Options, and Noise Impact Area.
3.1 Defining the Universe of Airports

Airports can be classified in a variety of ways, based on the following:

· Funding/approvals – airports that receive Federal grant monies and/or participate in FAA programs

· Size/activity/role - number of annual operations or enplanements 

· Service - commercial or general aviation

· Ownership – public or private

A challenge in any category is to identify the applicable tie or “hook” into making the airport eligible for participation in a disclosure program.  Additional issues identified include the availability and accuracy of noise information and the ability and responsibility of program enforcement.

3.1.1 Funding/Approvals

The selection of airports for participation in a national program could be tied to a Federal funding mechanism.  The applicability of participants in Part 150 Programs, National Environmental Policy Act (NEPA) documentation for airport improvement projects (Findings of No Significant Impact or Environmental Impact Statements), and all (FAA) grant recipients were reviewed.

Airports participating in Part 150 Programs would be logical candidates since they are currently, or have in the past, been part of a FAA-recognized program, have concerns about existing or future noise problems and are serious about doing something about them, and have generated noise contours.  Inclusion of a disclosure program into the Noise Compatibility Program could be made a condition of approval of a Part 150 Study and be established through modification of the regulations.  In contrast, not all airports participate in Part 150, including many of the larger airports with major noise issues (e.g., O’Hare, New York La Guardia, John F. Kennedy, and Newark).  By Part 150 definition, the noise disclosure area would be defined by the 65 DNL contour.  At many small airports, where noise issues are often complex, the 65 DNL contour is very small and may not account for larger areas where noise complaints are common.  Since participation in the Part 150 program is voluntary on the part of the airports, then by extension, the disclosure program would be voluntary if tied to Part 150 participation.

Using the completion of a Finding of No Significant Impact (FONSI) or Environmental Impact Statement (EIS) for an airport improvement project as a selection criterion would be another way to mandate participation in a national noise disclosure program.  The difficulty lies in identifying the triggering mechanism for participation in the program.  EISs prepared for major actions resulting in significant noise impacts could easily demonstrate the need for the airport to participate in the program, depending on the noise and land use impacts of the proposed action.  Unfortunately, for documents prepared for smaller actions and actions not resulting in a change in future noise levels, it may be difficult to show the connection between the funded airport action and the need to participate in the program; in addition to difficulties in identifying the appropriate triggering mechanism for participation in the program. 
Making disclosure a required grant assurance for all FAA grant recipients would eventually incorporate most publicly owned airports into the program, but it would be difficult to justify the connection between the funded action/project and the need to participate in the program.

3.1.2 Size/Activity/Role

The selection of airports could be based on role and level of activity, following the National Plan of Integrated Airport Systems (NPIAS) classifications.  As an example, airports falling into the three largest NPIAS classifications (large-hub, medium-hub, and small-hub) could be considered for participation in the program.  Based on the distribution of activity presented in the 1995-2002 NPIAS, large-hub primary accounts for 29 airports and 67.3 percent of all enplanements, medium-hub primary accounts for 42 airports and 22.2 percent of all enplanements, and small-hub primary accounts for 70 airports and 7.1 percent of all enplanements.  Airports within the remaining NPIAS categories - nonhub-primary (272 airports), other commercial service (125 airports), relievers (334 airports), and general aviation (2,472 airports) - could also be included in the national program; totaling 3,344 airports.

Using airport size as a selection criterion would capture airports regardless of whether they have participated in the Part 150 Program, thus including the largest airports with significant noise issues such as O’Hare and Newark.  On the other hand, this approach could exclude many airports, including many general aviation airports, with substantial noise problems.  The number and intensity of noise complaints and concerns voiced by the public do not necessarily correlate to the size and role of the airport, making NPIAS classification a drawback to participation in the program.  Another disadvantage to selecting airports by size is the fact that many smaller airports that would not be covered under this criterion have developed noise contour maps and have noise problems.

Another dimension to selecting airports based on size/role would be to select all NPIAS airports, but develop different disclosure requirements based on the different role or activity levels.  This would allow a national program to capture most airports without missing any important ones.

3.1.3 Service

Selecting commercial service airports would narrow the range of potential program participants.  This category would include most airports with potentially serious noise problems and those at risk of future noise problems.  It would include airports that have participated in the Part 150 Program as well as many airports that have not.  The biggest drawback to selecting airports based on service is that noise contour information may not be available for all such airports.  In addition, this approach would leave out general aviation airports, many of which have serious noise problems.

3.1.4 Ownership

A fair disclosure program could be designed to apply to all publicly owned airports in the nation.  This would extend the program to nearly all airports in the country that receive substantial regular use by the public.  It would exclude privately owned, public use airports.

The selection of all airports open for use by the public, regardless of ownership, would include virtually all airports of any size, excluding only private airstrips and military airfields.  (Examples of formerly private airports that were open to the public include Clover Field in Pearland, TX and Palwaukee Airport in suburban Chicago.)

The biggest drawback to extending a fair disclosure program to all public airports or all public-use airports, is the lack of availability of noise contours and other noise information at many of those airports.  

3.2 Defining the Program and Implementation Mechanism

Noise disclosure requirements could be implemented through either a mandatory or a voluntary program.  Various mechanisms (i.e., the method in which the program is enacted – legislation, FAA requirements, local ordinances) for the implementation of such a program were reviewed.  The key to selecting a mechanism would be the ability to target the property transaction in question.  The mechanisms reviewed include the promulgation of Federal statutes, revision of existing FAA regulations, and development of model legislation or ordinances for implementation at the local level.  Issues discussed surrounding these mechanisms include: 

· Constitutionality of a Federal mandate

· How the program is enforced and what entity has enforcement power

· Burden of compliance placed on the airport, city/county, lender, real estate agent, or property owner

· Incentive to participate in a voluntary program

This section reviews several specific alternatives for implementing a fair disclosure program.  Three options were considered for a mandatory program, five options for a voluntary program, and two options for a program with both mandatory and voluntary components.

Overall, it appears that a mandatory program would be the most effective in including the majority of the Nation’s airports that have existing and potential future noise problems.  A mandatory program also would be most likely to provide encouragement for the consideration of additional airport-compatible land use controls by local governments in airport vicinities. 

3.2.1 Mandatory Programs

  A mandatory program could be implemented through the following mechanisms:

· Federal statute mandating sellers to disclose airport noise impacts in property sales listings and closing documents.  This option would hit the target transaction and place the burden of disclosure on sellers, real estate agents, and lending institutions.  It would also require airports to develop contours in order to have information on which to base the disclosure (unless the disclosure requirement was based on distance from the airport).  The lengthy legislation process may be a drawback along with possible constitutionality issues.   (See Chapter 2, Section 2.7.)
· Federal statute mandating that all regulated financial institutions ensure that property purchase agreements submitted by residential loan applicants include a statement disclosing that the property is located within an airport noise impact area.  This option would hit the target transaction and place the burden of disclosure on lending institutions while requiring airports to develop contours in order to have information on which to base the disclosure (unless the disclosure requirement was based on distance from the airport).  With the burden on lenders, the disclosure may occur to late in the transaction without substantial penalty to the prospective buyer.
· Federal statute mandating that local governments with an airport noise impact area disclose/show the area on planning/zoning maps and require that information be publicly-accessible on web sites, other information sources (i.e., library, city hall), or real estate listings.  This option would place the burden on airports and local governments with a secondary burden on real estate agents and property owners/buyers.  Depending on the locality, it may involve constructive notice.  Defining the noise impact area, enforcing the disclosure, and addressing privacy issues involved with the release of data (i.e., noise complaints) would be challenges to be addressed with this option.
3.2.2 Voluntary Programs

Voluntary programs would require an incentive to make the program appealing.  Additional funding in support of developing a disclosure regulation or ordinance at the local level is one way; making them eligible for broad-purpose discretionary grants is another.  A voluntary program could be implemented through revision of the Part 150 regulations or development of a model fair disclosure ordinance that could be enacted at the local level (state, county, or city) where the primary issues are dealt with.  If AIP incentive funding were involved, it would be implemented through the AIP program.  
Voluntary programs would place the enforcement burden in the hands of local government.  A drawback to a voluntary program would be the lack of oversight the FAA would have once the implementation occurs at the local level.

Five voluntary program options were identified:

· FAA regulation making additional funding available to municipalities with Part 150 airports if they enact fair disclosure.  The additional funding would provide an incentive for the airport and the municipality to work together to implement fair disclosure.  The use of the funding would need to be stipulated as well as the structure for receiving the funding.  It may be possible to amend the Airport Improvement Program to enable municipalities to be eligible recipients of noise set-aside grants for the purpose of establishing fair disclosure procedures as recommended in an FAA-approved Noise Compatibility Program.  This option would only target Part 150 airports, missing many airports with significant noise issues.
· FAA regulation prohibiting the use of AIP funding for noise mitigation in local jurisdictions that have not implemented fair disclosure procedures in accordance with an FAA-approved Part 150 Noise Compatibility Program.  This would be the converse of the previous alternative and could be used in combination with one or both of the “Voluntary/Mandatory” programs discussed below.  Before Federal funding could be used to mitigate the effects of noise in communities, through sound insulation or purchase assurance programs, for example, the affected counties or municipalities would have to establish a local fair disclosure program in accordance with the recommendations of a Part 150 Noise Compatibility Program.  This option would provide considerable leverage in encouraging noise-impacted communities to enact fair disclosure, but it would exert negligible pressure on jurisdictions with undeveloped land in the airport area and little or no noise-impacted residences.  This alternative may be seen as heavy-handed in severely noise-impacted communities and could be seen as unfairly coercive.  This option would only apply to communities affected by airports participating in the Part 150 program, missing non-participating airports with serious noise problems.

· Make design of local fair disclosure mechanism eligible for noise set-aside funding, regardless of airport’s participation in Part 150 Program.  The additional funding would provide an incentive for local participation in the fair disclosure program, but airport or local government eligibility requirements would need to be specified.  It may be difficult to get Congressional approval, as Congress has been reluctant to open up AIP and noise set-aside monies for non-aviation actions, including land use compatibility planning.
· FAA develops a model fair disclosure legislation campaign to encourage adoption by states.  This option could potentially build stronger relationships between the FAA/airport and local government, especially by soliciting assistance from the National League of Cities, American Planning Association, and other local and regional planning organizations.  This option could be very time consuming and labor intensive in soliciting assistance from a broad coalition of supporters and in developing the model legislation.

· FAA develops a model fair disclosure ordinance to apply at the local level.  This option could potentially build stronger relationships between the FAA/airport and local government, with implementation advocated through the Part 150 process.  The steps involved in getting the ordinance implemented at the local level would vary depending on the location.  A meaningful FAA could involve a substantial investment of staff resources and time. 

3.2.3 Voluntary/Mandatory Programs

Two options were developed that mix both mandatory and voluntary components.  Airports participating in Part 150, which is a voluntary program, would be required either to publish noise contour maps and other noise-related information, or to review and analyze fair disclosure methods as part of the development of their noise compatibility program.

· FAA regulation requiring airports to periodically publish/post noise contour maps, noise complaint locations, and addresses on publicly accessible websites or other information locations.  The airport would bear the burden under this option.  Revision of the Part 150 regulations would be required to mandate that airports take the initiative to make this information as widely available as possible.  Currently, Part 150 requires only that airports publish in a newspaper a notice of the availability of Noise Exposure Maps after FAA acceptance of the maps.    Privacy issues may be involved with the release of specific addresses of noise complainers, although more general mapping of the information should not be a problem.  The effectiveness of this option in promoting fair disclosure would be limited by the lack of an explicit tie to property sales transactions. 
· FAA regulation requiring Part 150-participating airports to include a recommended fair disclosure process in the Noise Compatibility Program.  This option, which could be combined with the previous option, would require Part 150 participants to evaluate alternative approaches to fair disclosure in the development of a Noise Compatibility Program and to recommend a preferred approach to apply at the local level.  This would require a revision to the Part 150 regulations.  The FAA would have oversight only insofar as review and approval of the Noise Compatibility Program is concerned.  Given the current structure of the Part 150 Program, the FAA would not be able to ensure that the proposed fair disclosure process was actually implemented and enforced. 
3.3 Defining the Noise Impact Area

Three options exist to define a noise impact area – the use of noise contours, the use of distance from the airport, and a combination of contour area and distance, as described in the following sections.  

3.3.1     Noise Contours

The most widely used criterion for defining a noise impact area is the 65 DNL (or, in California, the 65 CNEL) noise contour.  The FAA’s noise and land use compatibility guidelines, published in FAR Part 150, describe residential land use as non-compatible with noise above 65 DNL.  The 65 DNL contour is also used in airport environmental assessments and impact statements as the threshold of significant impact on residences and other noise-sensitive land uses (such as schools and nursing homes).  Thus, the 65 DNL contour is a noise impact level that is most familiar to airport neighbors and is readily available at most noise-impacted airports.  Drawbacks to basing the noise impact area on the 65 DNL contour are:

· At many airports, the 65 DNL contour is relatively small.

· At many airports, the majority of noise complaints occur outside of the 65 DNL contour.

· Many airports have acquired property or mitigated for noise impacts within the 65 DNL contour.

Thus, a fair disclosure program that extends only to the edge of the 65 DNL contour may have little practical effect in most airport areas.

Some entities mandate (e.g., the State of Oregon) or encourage (e.g., the State of California) mapping of noise down to the 60 DNL or 55 DNL contours.  In addition, numerous airports have taken the initiative to develop noise contour mapping showing the 60 DNL contour and, in some cases, the 55 DNL contour.  The use of contours below 65 DNL (60 DNL or 55 DNL) to define a noise impact area would provide disclosure benefits to more people who may be affected by noise and may cover a larger proportion of the noise complaint area at many airports than would the 65 DNL contour.  Potentially serious policy issues could be raised, however, by basing a fair disclosure noise impact area on a noise level below 65 DNL.  This could have implications for the Part 150 Program and other federally sponsored airport environmental studies.  A decision to base a fair disclosure program on noise levels below 65 DNL should not be done in isolation and should involve serious study of the potential policy implications for other airport noise programs.

A second issue with respect to use of noise contours to define a fair disclosure program area is the airport operating scenario upon which the noise contour map should be based.  At airports that have done Part 150 Studies and at most airports that have done airport master planning, noise contour maps are developed for different conditions, including the “current year,” a five-year forecast, and a 20-year forecast (representing the out-year for the master plan).  Some airports may even develop noise contour maps for contingency scenarios that reflect operating conditions that may be considered worthy of study even though they are not envisioned in the near-term future (e.g., such as full capacity use of the airfield).  The question is: “Which set of contours should be used for a fair disclosure program?”

This question has many possible answers.  An effective fair disclosure program should apprise the public of reasonably anticipated future conditions.  For example, if the airport master plan proposed a future runway, a fair disclosure program reasonably could be expected to inform the public of that plan and the anticipated noise exposure that would accompany the new runway.  Similarly, informing the public about potential increases in noise exposure based on forecast airport growth would also seem to be reasonable.  In short, a fair disclosure program should be designed to inform people about potentially significant influences on property that are not self-evident.  

At the risk of potentially complicating the information disclosed to property owners, it may be reasonable to require disclosure of at least two sets of noise contours – one showing the existing condition (or the most recent map of actual noise conditions) and another showing the long-term forecast, whatever that may be at the particular airport in question.

Since noise contours change over time, a contour-based disclosure area would, presumably, have to be adjusted from time to time. The Part 150 program includes triggers for requiring (or encouraging) airports to update noise contours.  The FAA currently has no standard mechanism for requiring the updating of noise contours for non-Part 150 participants.  
3.3.2     Distance from Airport

A “noise impact area,” for purposes of a fair disclosure program, could be based on a sufficiently sized, fixed distance from the airport or from the airport runways.  The area could be sized to ensure that it would cover the 65 DNL contour and other areas that may reasonably be considered to be subject to potentially disturbing aircraft overflights.  (For example, a distance off a runway end could be defined based on the point at which an aircraft on a standard approach would descend below a given altitude, say 800 feet.)   Distance requirements could be set as national policy, with, perhaps, different distances applying to different classes of airports.  Alternatively, the setting of the distances defining the disclosure area could be left as a local option, with each city and county defining the affected area based on their own judgment of noise sensitivities in the area and the character of local development.  

Although this approach could tend to overstate potential noise exposure perpendicular to runways and heavily used flight tracks, it could also have an advantage over a contour-defined impact area since it could be fixed and remain constant over time.  

3.4 Preliminary Conclusions

It appears that a mandatory program, simply requiring sellers of property and their bona fide agents to disclose whether a property is in an airport noise impact area, would be the simplest way to guarantee a uniform fair disclosure program across the country.   The critical question is whether this would withstand court challenge as a legitimate exercise of the Federal government’s police power. See 2.7, The Constitutional Issue, for more information.

To fully promote the objective of fair disclosure, and the more fundamental objective of supporting the long-term preservation of airports, the fair disclosure program should apply to all airports in the National Plan of Integrated Systems (NPIAS).  

Given that some states have already entered into this arena, and that many local communities that have made progress to achieve fair disclosure, it would be reasonable for a Federal fair disclosure requirement to grant to states and airports latitude in defining the boundaries of “noise impact areas” or “fair disclosure areas.”  The Federal requirement could be written to set a disclosure area based on a given distance from existing and planned future runways shown on an FAA-approved airport layout plan or based on a noise contour map developed in accordance with the technical requirements of FAR Part 150, unless state law established a basis for an alternative definition of a disclosure area.  For airports using the noise contour, rather than the distance-based criterion, the decision as to which noise contour should be used in defining the outer boundary of the disclosure area could be left to each airport, based on the noise exposure maps they have developed for their use.

The disclosure statute should include a requirement that airports make the noise contour maps, or distance-based disclosure area maps, readily available to the public.  This could be done by publishing maps and having them available for distribution or by posting maps on websites.  Airports should be required to make affirmative efforts to inform real estate professionals and mortgage lenders about the availability of the maps.

It is recommended that the FAA establish a designated website for the posting of authoritative information about the general meaning of noise contour maps, or distance-based disclosure maps.  It will be impossible for this website to be able to address all questions that buyers and sellers are likely to have about airport noise and aircraft overflights.  Airport operators will have to prepare for an inevitable increase in queries from the public about airport noise and the meaning of the disclosure maps.   

Chapter 4 – Noise Information Sources

In developing a list of noise information sources, noise contours would serve as the overall basis for a national disclosure program.  Noise contours are easily generated by, and are readily available from, most busy airports.  Airports that participate in the Part 150 program would also have Noise Exposure Maps (NEMs) that would illustrate not only current conditions, but also changes in noise levels at a point 5 years beyond.  Noise contours would need to be updated on a regular basis.  To be of the most use as a fair disclosure measure, they would also need to be prepared to reflect future reasonably foreseeable airport activity and development. 

The use of noise contours for a disclosure program raises numerous questions.  For example, the question of how far into the future an airport should disclose its development plans is at the heart of the future contour issue.  Subject to market demands, airline growth, and political decisions, even the soundest of airport master plans can change in a very short period of time.  From a planning perspective, a 20-year look into the future is warranted, but how difficult is it to change a plan in the minds of the public once it has been published?  Would it become more difficult to change long-range plans after extensive public disclosure has been instituted?  A possible solution would be the publication of an interim level of development (10-15 year window of time) that may suit the needs of a national program to disclose potential future conditions, while providing enough information and an adequate planning horizon for local governments and residents to make sound property development choices.  

Once the noise contour information is developed and made available, how should it best be disseminated and by whom?  The key players in the target property transaction are the property owner/seller, the buyer, the real estate agent, and the lending institution.  Noise information, developed by the airport, would need to be made available through some type of web-accessible or hard copy planning documents easily accessed by at least one or all of the parties involved in the transaction.  Presumably, since one purpose of this program would be to benefit airports, it would be reasonable for the FAA to require that airports make their noise contour maps available to the public for purposes of fair disclosure.  It would then become the seller’s (or the seller’s agent’s) responsibility to get the noise contours maps and make them available to prospective buyers.

A final question has to do with what disclosers, especially real estate agents, are supposed to say about the meaning of the noise contours that they disclose.  Do they refrain from making any judgments whatsoever, do they attempt to interpret the significance for the buyer, or do they refer the buyer to a credible authority for such information?  Of these options, it would be highly inadvisable to suggest that a real estate agent or homeowner take on the liability of interpreting the significance of the noise levels to a potential buyer.  On the other hand, to provide no guidance to the buyer would render the program ineffective.  Therefore, it appears to be crucial to provide readily accessible information to sellers and buyers regarding the significance of the data that is disclosed.  This could be done locally, using information provided to the sellers by the FAA or the states, or could be done remotely via websites or other media. 

If the fair disclosure area is to be defined by noise contours, it will be necessary for the FAA to ensure that noise contour maps are available for all airports to which the disclosure program is intended to apply.  The FAA currently lacks the means to guarantee that it can achieve this.  One solution would be to require, as part of the legislation mandating a fair disclosure program, the development and periodic updating of noise exposure maps.  It is difficult to envision that such a requirement could be imposed without considerable controversy.

Another way to achieve this would be to allow airports lacking noise contour maps to define a noise impact area, or fair disclosure area, based on distances from the airport or the runway.   

Chapter 5 – Interested Parties

The feasibility of a national noise disclosure program will depend, in part, on the reaction of many different interest groups to the proposal and their eventual support or opposition.  Review of the existing noise disclosure requirements administered at the local and state level revealed many groups and organizations that may want to provide input into the process of developing a national program, along with many that may be opposed to the perceived extension of police powers or other authorities.  In this chapter, we have identified several organizations and interest groups as stakeholders, potential supporters, and potential opponents or skeptics to be considered in the development of the national program.  The FAA may chose to formally engage some of these groups during Phase III of this feasibility study.  

5.1
Potential Supporters

Airport operators and airport interests would be the most likely supporters of a national noise disclosure program.  These are the entities most likely to see such a program as providing a direct benefit to them.  It is quite possible that other national aviation interest groups may also actively support such a program.  It is also possible that interest groups representing general municipal or urban planning officials may also be supportive.  

5.2
Potential Opponents and Skeptics

Those most likely to be opposed to an airport noise disclosure program are homeowners in noise impact areas around airports.  In many locations where disclosure programs have been attempted, or even implemented, local homeowners have expressed fears about the risk that the program would devalue their property.  We are unaware whether this claim has ever been seriously investigated.  While considerable research has shown that airport noise (at relatively high levels) is correlated with lower housing values (all other things being equal), this is a different question than whether a disclosure program per se would depress property values.  This question may deserve study as part of any effort to implement a national noise disclosure program.

5.3
Stakeholders Who May Provide Helpful Input

Several organizations that provide a forum for airports, aircraft operators, local governments, and local residents to consult on airport noise and development issues have been formed around the country.  Some of these organizations have been operating for many years and have demonstrated their merits as true consultative bodies rather than as narrowly focused political action organizations.  Consultations with some of these organizations may provide valuable insights into issues of local concern that may apply to a national noise disclosure program.

A complete list of these organizations have not yet been developed, but representative examples include: 

· O’Hare Noise Compatibility Commission (ONCC)

· San Francisco International Airport Community Roundtable

In addition, the National Organization to Insure a Sound-controlled Environment (N.O.I.S.E.) may also offer an informed viewpoint as to the pros and cons of a national noise disclosure program as viewed from the perspective of communities and residents affected by airport noise. 

Table 2 lists groups that are considered highly likely to be supportive, possibly supportive, skeptical, or opposed.  
	Table 2

Interested Parties and Their Anticipated Levels of Support or Opposition

	Level of Support

	Fully Supportive
	Supportive
	Skeptical or Opposed

	· Airports Council International – North America (ACI-NA) – Key organization representing airport interests in the US.  Likely to recognize the potential benefit to airport operators of a uniform and universal method of informing prospective buyers of potential noise issues.  
	· Air Line Pilots Association (ALPA) - Representative of many professional pilots, the organization may take an interest in this issue.  Their primary focus, however, is expected to be on contracting issues for quite some time given the severe fiscal pressures on the airlines and the related contract pressures facing ALPA members.
	· National Association of Affordable Housing Lenders –May see their own interests as being compromised by a noise disclosure program

	· American Association of Airport Executives (AAAE) - As a key organization representing airport officials, they are likely to recognize the potential benefit to airport operators of a uniform and universal method of informing prospective buyers of potential noise issues.  
	· American Society of Civil Engineers (ASCE) - ASCE has many members who are airport engineers.  It is possible they may be as supportive of a disclosure program as ACC or APA.
	· National Association of Home Builders - may see their own interests as being compromised by a noise disclosure program

	· American Planning Association (APA) - APA has recently organized an Airports Committee within its Transportation Planning Division.  It is taking an active interest in promoting airport land use compatibility planning.
	· Cargo Airline Association - May take an interest, although the organization does not tend to involve itself in issues that are not clearly and directly of concern to its members
	· National Association of Realtors - may see their own interests as being compromised by a noise disclosure program

	· Air Transport Association (ATA) – May possibly be interested in this topic to the extent the program may reduce political pressures on airports and make relationships between airports and airlines somewhat smoother.  ATA, however, may be more focused on the immediate economic problems of its members.
	· Individual Airlines – May take an interest, although given the intense financial stress most carriers are experiencing, the fair disclosure issue is unlikely to be of immediate concern to them.
	· Property Owners Living Near Airports – may object to further outside control over their property rights, may equate with diminished property values 


	Table 2 – continued

Interested Parties and Their Anticipated Levels of Support or Opposition

	Level of Support

	Fully Supportive
	Supportive
	Skeptical or Opposed

	· Aircraft Owners and Pilots Association (AOPA) – Long an advocate of the preservation of general aviation airports, AOPA may see the program as a valuable tool toward this end.
	· International Air Cargo Association – May take an interest, although the organization does not tend to involve itself in issues that are not clearly and directly of concern to its members.
	

	· Airport Consultants Council (ACC) – Traditionally closely allied with ACI-NA and AAAE.  Should see benefits of better linkage between compatible land use planning and noise compatibility planning.
	· International City/County Management Association (ICMA) – Disclosure program may be of interest to ICMA, although it is difficult to see it rising to a significant enough level to merit active support given the wide range of concerns of the organization.  
	

	· National Business Aviation Association (NBAA) - NBAA has taken an active position with respect to responsible noise abatement on the part of its members and toward protecting the rights of its members to operate freely at US airports.  Likely to see a disclosure program as congruent with its members’ interests.
	· National League of Cities - To the extent that many cities are airport operators, this organization may take an interest.  At the same time, the program may be seen as cutting both ways politically (since airport area property owners may feel threatened by a disclosure program), so the organization may not be actively supportive
	

	· National Association of State Aviation Officials (NASAO) - NASAO will likely see the benefit of the program.  NASAO and FAA have developed a MOU to explore and implement land use compatibility around airports for safety and environmental purposes.
	· National Association of Counties – Same as National League of Cities
	


	Table 2 – continued

Interested Parties and Their Anticipated Levels of Support or Opposition

	Level of Support

	Fully Supportive
	Supportive
	Skeptical or Oppose

	· U.S. Air Force, AICUZ Program Management Office - Air Force has long advocated and attempted to influence compatible land use planning and zoning around air bases.  Likely to see a disclosure program as supporting its interests if program could be extended to apply to military airports.
	· Regional Air Cargo Carriers Association - May take an interest, although the organization does not tend to involve itself in issues that are not clearly and directly of concern to its members.
	

	· U.S. Navy, AICUZ Program Management Office - Navy has long advocated and attempted to influence compatible land use planning and zoning around air bases.  Likely to see a disclosure program as supporting its interests if program could be extended to apply to Naval and Marine Corps air stations.
	· State Divisions of Aviation - Likely to see the benefits of the program but may be constrained in their ability to actively support such a program because of local political constraints.
	

	
	· Regional Airline Association - May take an interest, although the organization does not tend to involve itself in issues that are not clearly and directly of concern to its members.
	

	
	· U.S. Conference of Mayors – Same as National League of Cities
	


	Table 2 – continued

Interested Parties and Their Anticipated Levels of Support or Opposition

	Level of Support

	Fully Supportive
	Supportive
	Skeptical or Oppose

	
	· Urban Land Institute (ULI) - Very active and respected research institute in the urban and real estate development field.  May possibly take an interest in the issue, although it is difficult to see them getting heavily involved in support of the program.  
	

	
	· General Public – generally supportive of programs that improve noise compatibility planning.
	

	SOURCE:  Landrum & Brown, September 2004


APPENDIX A

APPENDIX A

Working Paper #1A – Inventory of Existing Airport Noise Disclosure Programs

Working Paper #1A summarizes the results of airport phone surveys conducted to ascertain details on existing airport noise disclosure programs.      

Inventory of Existing Noise Disclosure Programs

Over 50 of the Nation’s airports were surveyed regarding their knowledge and application of noise disclosure programs.  This survey effort was conducted as part of a larger national airport survey being conducted for a project at Boston Logan International Airport, airport noise officers were asked if noise disclosure requirements were in effect, either as part of an airport-initiated program or mandated by a local government, county, or state.  Noise officers answering “yes” were then asked a series of detailed questions (Table A-1) during a follow-up phone interview.  The results of these follow-up surveys are presented in 
Table A-2.

The airports selected for the survey included the top 50 airports ranked by numbers of domestic and international markets served and numbers of domestic and international weekly departures for March 1-7, 2004.  Additional airports were also surveyed as shown in Table A-3.  
	Table 1

Detailed Noise Disclosure Program Survey Questions

	1. Describe the Airport Noise Disclosure Requirements

a. Are the requirements mandated through legislation?

i. If so, when did legislation go into effect?

ii. If not, are the requirements a proactive “good neighbor policy?”

b. Who mandates the legislation?

i. State?

ii. County?

iii. Municipality?

iv. Other?

c. Are the statutes, etc. accessible on the Internet?

i. If so, what is the Web address?

d. Who administers the Program?

i. What is the nature of the information disclosed?

ii. Who is responsible for disclosing the information?

1. County? 

2. Municipality?

3. Airport Authority?

4. Property seller/real estate agent through real estate transaction?

e. How are the Program requirements enforced?

i. By whom?

ii. For example, what happens if a property seller does not disclose to buyer? What recourse does buyer have?

f. What is the triggering mechanism?

i. Noise contours?

ii. Distance from airport?

iii. Other?

g. What must be disclosed?

i. Existing property receiving noise impact?

ii. Areas of potential future noise impact?

h. What is the overall perception of the Program requirements?

i. By existing residents?

ii. By buyers and sellers?

iii. By real estate agents?

i. Describe any challenges to Noise Disclosure requirements

i. Legal action?

ii. Petitions?

iii. Newspaper articles?

iv. Other?


	Table A-2

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Charlotte Douglas (CLT)
	Mecklenburg County, NC
	· City-mandated requirements, initiated in 1994

· Real estate agencies are responsible for disclosing noise impacts to buyers

· If not disclosed, buyers can sue the agency and a "hand slap" or loss of license to the agent/agency is the consequence

· Noise contours were updated in 1996 displaying a Noise Overlay District within the 65DNL contour

· Noise disclosure changes or future impacts are disclosed in the city newsletter every quarter

· No challenges as of this date
	Bob Andres

	Fort Lauderdale (FLL)
	Broward County, FL
	
	Landrum & Brown has left a message w/the airport noise officer

	Fort Myers (RSW)
	Lee County, FL
	· County-mandated requirements

· Enforced by surrounding incorporated cities

· Over 200 avigation easement agreements exist that are valid under the law, but the County cannot continue to issue them due to a court ruling in favor of a resident who filed suit against the County

· County Land Development Code established 4 Noise Overlay Zones, each with its own specific disclosure requirements

· The cities enforce the avigation easements and noise disclosure requirements

· Airport owns all property within the 65DNL contour; residential development is prohibited within the 60DNL contour.  

· If the property seller does not disclose, buyer has grounds to seek legal recourse through the developers

· Initial legal victory by a resident against the avigation easement set precedent for more legal challenges
	Bill Horner


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Honolulu (HNL)
	State of Hawaii
	· State-mandated requirements

· Sellers required to notify buyers if property located within noise exposure area

· Counties make map available
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of Hawaii.  No airport-specific requirements have been identified.

	Indianapolis (IND)
	State of Indiana
	· Established avigation easements in 1999

· Municipality is responsible for enforcing disclosure; sellers must disclose to buyers

· Airport offers purchase assurance to buy homes impacted by noise

· Trigger – noise contours; also provide sound insulation to residents

· Although overall perception of the program is good, there have been a couple of lawsuits
	Pat Cales

	Kansas City (MCI)
	City of Kansas City, MO
	· City-mandated requirement, since 1985

· Enforced during plats review process at City level

· Requires developer to sign avigation easement and noise disclosure agreement (if residential)

· Department of Aviation publishes map based on “worst case scenario” showing ultimate development and estimated area that would include corresponding noise contours

· Platte County also enforces requirements in areas that are not located within the City boundary

· Developers/buyers receptive to requirements

· No challenges as of this date
	Sandy Komula

City of Kansas City Missouri, Department of Aviation

(816) 243-3037

	Las Vegas McCarran (LAS)
	Airport 
	· One-time, informal notice to 15,000 licensed real estate agents and brokers operating within the Las Vegas Valley
	Airport indicated no program/requirements


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Long Beach (LGB)
	State of California
	· State-mandated requirements, 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.

	Los Angeles (LAX)
	State of California
	· State-mandated requirements, 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour 

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.

	Oakland Metropolitan (OAK)
	State of California
	· State-mandated requirements, state assembly 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Orange County (SNA)
	State of California
	· State-mandated requirements, state assembly 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.

	Orlando (MCO)
	MCO, Orange County, City of Orlando
	
	Landrum & Brown has left a message w/the airport noise officer

	Phoenix Sky Harbor (PHX)
	State of Arizona
	· State-mandated requirements, effective 1999

· State works with Realtors to disclose noise impacts within the 65 DNL contour

· Property sellers must disclose noise impact information; buyers must review before closing

· 2 trigger mechanisms - noise contour and 'noise box' - 4 miles N/S and 7 miles E/W of the airport

· Disclosure requirements have been very well received, no challenges to date

· Airport works very closely with the City

· Airport’s biggest opponents are the financially affluent communities and residents
	Randy Pane


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Portland (PDX)
	City of Portland, OR and City of Vancouver, WA
	· Good Neighbor Policy - avigation easement must be signed by new and existing residents acknowledging that they are within the 65DNL contour and relinquish all rights to sue the Airport

· City planner requires that buyers of any proposed development within the 65DNL contour a avigation easement

· City of Portland requires an avigation easement

· The original disclosure and easement language was developed by the Port for the City of Portland and is currently under review for potential revision.
	Bob Turner

Peggy McNes, Noise Program Manager

City of Portland:  Sterling Bennett, Supervisor, Planning and Zoning Review.  503-823-5378

City of Vancouver:  Chad Eiken, Planning Supervisor. 360-696-8105

	Raleigh-Durham (RDU)
	State of North Carolina
	· State-mandated requirement for resale homes; established in 1996 - Residential Property Disclosure Act, Chapter 47E in General Statutes
· Noise-impacted area designated on RDU Composite Airport District Zoning Map

· Composite noise contour based on future noise impacts of3rd parallel runway

· Real estate agents must disclose noise exposure in all transactions for the resale of residential property

· Transaction for new development (never occupied residences) is not required

· Trigger mechanism is noise contour based, not flight track based
	Landrum & Brown has left a message w/the airport noise officer

	San Diego (SAN)
	State of California
	· State-mandated requirements, 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Garrett Hollarn


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	San Francisco (SFO)
	State of California
	· State-mandated requirements, 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.

	San Jose Mineta (SJC)
	State of California
	· State-mandated requirements, 2001-2002

· Realtors are responsible for disclosing noise impacts to sellers who purchase properties within the 65DNL contour

· If sellers don't disclose, buyers can sue

· 2 trigger mechanisms - noise contour and 2 miles out from airport

· People have been receptive to the program, no legal challenges as of this date
	Landrum & Brown did not speak with the Noise Officer.  Requirements noted are those of the State of California.  No airport-specific requirements have been identified.

	Tucson (TUS)
	Airport/State of Arizona
	· State-mandated requirements, since 1999; State must disclose noise contours and airspace traffic patterns in new development contracts and on Public Report every year

· State mandates in Code of Professional Conduct for real estate agencies to disclose to buyers any issue known to affect the enjoyment of the property

· Buyers may sue if there is no disclosure

· 2 triggers – noise contours (out to the 65 DNL) and overlay zone for the city of Tucson

· Public has pretty good reception of requirements

· No legal challenges as of this date
	Mike Carlson


	Table A-2, continued

Results of Airport Phone Survey

	Airport
	Entity with Noise Disclosure Requirement/Program
	Elements of Requirement/Program
	Airport Contact

	Washington Dulles (IAD)
	Louden County, VA
	· County-mandated requirements; part of Louden County Zoning Ordinance, last updated 1993

· Noise contours mapped out to the 60DNL contour

· County requires sellers to disclose noise; if they do not they can be sued by the buyer under County legislation

· 2 trigger mechanisms - noise contour and 1 mile beyond the 60DNL contour

· No new residential development is allowed with the 65DNL contour, developers within the 60-65DNL contours must provide sound insulation

· People are generally accepting of the disclosure requirements; developers opposed requirements initially
	Neal Phillips


	Table A-3

Airports Included in the Telephone Survey

	Albany (ALB)
	Memphis (MEM)

	Albuquerque (ABQ)
	Miami Dade County (MIA)

	Anchorage (ANC)
	Milwaukee (MKE)

	Atlanta Hartsfield (ATL)
	Minneapolis-St. Paul (MSP)

	Baltimore-Washington International (BWI)
	Nashville (BNA)

	Charlotte Douglas (CLT)
	New Orleans Armstrong (MSY)

	Chicago Midway (MDW)
	New York La Guardia (LGA)

	Chicago O'Hare (ORD)
	Newark (EWR)

	Cincinnati-Northern Kentucky (CVG)
	Oakland Metropolitan (OAK)

	Cleveland Hopkins (CLE)
	Orange County (SNA)

	Columbus (CMH)
	Orlando (MCO)

	Dallas Fort Worth (DFW)
	Orlando Sanford (SFB)

	Dallas Love Field (DAL)
	Philadelphia (PHL)

	Daytona Beach (DAB)
	Phoenix Sky Harbor (PHX)

	Denver (DIA/DEN)
	Pittsburgh (PIT)

	Detroit Wayne County (DTW)
	Portland, Oregon (PDX)

	Fort Lauderdale (FLL)
	Raleigh-Durham (RDU)

	Fort Myers (RSW)
	Salt Lake City (SLC)

	Hartford (HFD)
	San Antonio (SAT)

	Honolulu (HNL)
	San Diego (SAN)

	Houston Hobby (HOU)
	San Francisco (SFO)

	Houston Intercontinental (IAH)
	San Jose Mineta (SJC)

	Indianapolis (IND)
	Seattle-Tacoma (SEA)

	John F. Kennedy (JFK)
	St. Louis Lambert (STL)

	Kansas City (MCI)
	Tampa (TPA)

	Las Vegas McCarran (LAS)
	Tucson (TUS)

	Long Beach (LGB)
	Washington Dulles International (IAD)

	Los Angeles International (LAX)
	Washington Regan Airport (DCA)

	Louisville (SDF)
	

	Landrum & Brown, September 2004
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APPENDIX B

Working Paper #2 – Defining the Airports, Program Options, and Noise Impact Area

Working Paper #2 summarizes the efforts involved in selecting the universe of airports, the program implementing mechanisms, program types, and issues considered in defining an airport noise impact area for use in the development and implementation of a national airport noise disclosure program (Task 4 of the Phase I Scope of Work).    

A variety of methodologies were reviewed as to how to classify airports into a program and procedures for implementing either a mandatory or voluntary program.  This paper also identifies the options for defining a Noise Impact Area using published noise contours, distance criteria from the airport, or a hybrid (combination) of the contours and distance.  The pros and cons of each option are identified in the following tables.

	Table B-1

Universe of Airports for Inclusion in a National Airport Noise Disclosure Program

	Airport Selection Criteria
	Definition
	Pros
	Cons

	Part 150 Participants
	Airports who participate in Part 150 Noise Compatibility Planning
	· Part of an FAA-recognized program

· Noise contours have been generated

· Have noise problems or are serious about avoiding them

· Could establish program through change in Part 150 regulations 

· Part 150 requires regular updating of contours
	· Not all airports participate, including some large airports w/big problems

· Does not generate contours for ultimate or very long-range airport development

· By definition, notification area would be limited to 65 DNL contour

· At smaller airports, 65 DNL contour is very small

	EA/EIS (FONSI/ROD) issuance
	Airports who have completed and EA or EIS and have obtained FAA approval in the form of a FONSI or ROD
	· Capture most airports where contours are produced


	· What is the hook, especially if the subject of the EA/EIS is not noise related?

· Notification area most likely would be limited to 65 DNL contour

· At smaller airports, 65 DNL contour is very small

	Airports by Size Class (NPIAS, 1995-2002)
	· Large-hub primary - >1 % total passenger enplanements (29)

· Medium-hub primary - 0.25-1% total passenger enplanements (42)

· Small-hub primary - 0.05-0.25% total passenger enplanements (70)

· Nonhub-primary - <0.05% total passenger enplanements (272)
	· Capture the airports with the problems regardless of Part 150 participation

· Could make program mandatory for large hubs and voluntary for rest; grandfather into/or out of mandatory program as trend in enplanements warrant


	· Noise complaints/concerns not necessarily correlated to airports size

· Political pressure to limit/close airports is more effective at smaller airports (communities around smaller airports more vulnerable to noise - shouldn’t they be covered by a fair disclosure process?)

· Where do you draw the line and what is the basis for drawing the line?

· How do you ensure that all these airports have noise contour maps?



	Airports w/in MSAs
	 
	· Airport most likely to be affected by incompatible development within noise contours


	· Discriminates against rural airports

· Would forego opportunity to protect rural areas, even those in the path of long-range exurban/suburban development

· How do you ensure that all these airports have noise contour maps?


	Table B-1 - continued

Universe of Airports for Inclusion in a National Airport Noise Disclosure Program

	Airport Selection Criteria
	Definition
	Pros
	Cons

	Airports in developed areas
	Airports with 75% or more of their physical boundary immediately adjacent to developed land (i.e., residential, commercial, and/or industrial uses).
	· Airport most likely to be affected by incompatible development within noise contours


	· How do you define “developed”?

· Not responsive to part of program’s intent to discourage residential development in noise impact area. 

· How do you ensure that all these airports have noise contour maps?

	Commercial airports & designated GA relievers
	Public airports receiving scheduled passenger service and having 2,500 or more enplaned passengers per year  (540 airports - NPIAS)
	· Narrowing range of airports to include

· Would include most airports with potentially serious noise problems or at risk of future noise problems


	· How do you ensure that all these airports have noise contour maps?

	All public-use airports
	Airports and heliports defined as "public use" airports within Section 101(1) of the ASNA Act, as amended (49 USC 2101) and as defined in the Airports and Airway Improvement Act of 1982 (49 USC 2202).
	· Provides ability to “regulate” private airports


	· How do you ensure that all these airports have noise contour maps?



	All grant recipient airports
	Airports who have received a monetary grant from the FAA
	· All publicly-owned airports (largest group)


	· What is the hook, especially if the grant is not noise related?

· How do you ensure that all these airports have noise contour maps?

· Past poor performance on land use controls program not a good precedent.




	Table B-2

Types of Programs – Mandatory, Voluntary, and Voluntary/Mandatory – and Their Respective Implementation Mechanisms

	Implementation Mechanism
	Pros
	Cons

	MANDATORY PROGRAM:

	Federal statute mandating disclosure of noise impact in sales listings and closing documents 

Burden –lending institutions, real estate agents, and property owners
	· Would be enforceable at the Federal level

· Would hit the target transaction

· Would require airports to develop noise contours
	· Require Federal legislation (time consuming, risk of controversy)

· Constitutionality (police power)



	Federal statute mandating that all regulated financial institutions ensure that purchase agreements submitted by residential loan applicants include a statement disclosing that property is in noise impact area.

Burden – lending institutions, real estate agents, and property owners
	· Would be enforceable at Federal level

· Notice should be made early enough (before purchase agreement) to enable sensitive buyers to back out of deal.
	· Would probably have to be limited to Part 150 Program participants unless it was extended to any airport with noise contours developed with Federal funding assistance

· Would not necessarily apply to all airports where noise is or could become a significant problem.

· Lender focused – may not be disclosed until closing.

	Federal statute mandating local governments with an airport noise impact area to disclose/show the area on planning/zoning maps; link information to publicly-accessible information/web site and real estate listings

Burden – city/county, airport, and real estate agents
	· Place burden on local government where issues are raised

· Publicly-accessible information sources

· Could make funding available – make it more appealing to city/county


	· How do you define noise impact area? – based on Part 150, EA/EIS?

· How do you enforce it?

· Potential privacy issues

· What if the distribution of noise complaints changes significantly?

· Map reading by layperson may impede understanding and applicability of the disclosure


	Table B-2 - continued

Types of Programs – Mandatory, Voluntary, and Voluntary/Mandatory – and Their Respective Implementation Mechanisms

	Implementation Mechanism
	Pros
	Cons

	VOLUNTARY PROGRAM:

	FAA regulation making additional funding available to municipalities with Part 150 airports if they enact fair disclosure (money to be used to fund disclosure program or augment noise mitigation)

     Burden – FAA, airport, local government
	· Good incentive - $
	· Need structure for obtaining funding

· Would FAA need to provide minimum program requirements?

· Only get a few airports

	FAA regulation prohibiting the use of AIP funding for noise mitigation in local jurisdictions that have not implemented fair disclosure procedures in accordance with an FAA-approved Part 150 Noise Compatibility Program.  This would be the converse of the previous alternative and could be used in combination with one or both of the “Voluntary/Mandatory” programs discussed below.  

The affected counties or municipalities would have to establish a local fair disclosure program in accordance with the recommendations of a Part 150 Noise Compatibility Program before Federal funding could be used to mitigate the effects of noise in communities, through sound insulation or purchase assurance programs, for example. 

Burden – FAA, airport, local governments


	· Would provide considerable leverage in encouraging noise-impacted communities to enact fair disclosure

	· Would exert negligible pressure on jurisdictions with undeveloped land in the airport area and little or no noise-impacted residences.
· May be seen as heavy-handed in severely noise-impacted communities and could be seen as unfairly coercive.
· Would only apply to communities affected by airports participating in the Part 150 program, missing non-participating airports with serious noise problems.

	Make design of local fair disclosure mechanism eligible for noise set-aside funding

Burden – airport, local government
	· Good incentive - $
	· Congress has been reluctant to open up AIP and noise set-aside for non-aviation actions, including land use compatibility planning.


	Table B-2 - continued

Types of Programs – Mandatory, Voluntary, and Voluntary/Mandatory – and Their Respective Implementation Mechanisms

	Implementation Mechanism
	Pros
	Cons

	VOLUNTARY PROGRAM, continued:
	· 
	· 

	FAA develops a model fair disclosure legislation campaign to encourage adoption by states.  Solicit assistance from National League of Cities, American Planning Association, etc.

Burden – FAA
	· Build stronger relationships between FAA/airport and local government
	· Time-consuming, labor-intensive effort requiring long-term commitment.

· Would require broad coalition of supporters

	FAA develops a model fair disclosure ordinance to apply at the local level.

Burden – FAA, local government
	· Build stronger relationships between FAA/airport and local government

· Implementation could be advocated by FAA through the Part 150 process.
	· Define process to get into the local level.

· Would FAA need some type of oversight after program initiated?



	VOLUNTARY/MANDATORY PROGRAM

	FAA regulation requiring airports to periodically publish/post noise contour maps, noise complaint locations, and addresses

      Burden – airports
	· Relatively easy to implement the requirement through FAA regulation, rather than Congressional enactment of statute.
	· Privacy issues – release of addresses (California Attorney General has ruled that noise complaint and complaint locations are public information subject to disclosure.)

· By heightening awareness of airport noise, this may encourage noise complaints

· Not directly tied to the target transaction



	FAA regulation requiring Part 150-participating airports to include a recommended fair disclosure process in the Noise Compatibility Program.  This option, which could be combined with the previous option, would require Part 150 participants to evaluate alternative approaches to fair disclosure in the development of a Noise Compatibility Program and to recommend a preferred approach to apply at the local level.  

This would require a revision to the Part 150 regulations.  

Burden – FAA, airports, local governments
	· Would encourage airports and local governments to seriously consider enactment of locally acceptable fair disclosure program.

· Relatively easy to implement the requirement through FAA regulation, rather than Congressional enactment of statute.
	· The FAA would have oversight only insofar as review and approval of the Noise Compatibility Program is concerned.  

· FAA would not be able to ensure that the proposed fair disclosure process was actually implemented and enforced, given the current structure of the Part 150 Program.


	Table B-3

Defining the Noise Impact Area

	How Noise Impact Area is Determined:
	Pros
	Cons

	BASED ON CONTOURS:

	65 DNL 
	· FAA’s threshold for noise mitigation funding eligibility
· Part 150 and EA/EIS airports would have this readily available

· Most familiar to the public (around airports)


	· Most noise complaints occur outside the 65 DNL contour

· At most airports, 65 DNL contours are now quite small.  How likely is it that people would buy homes in these areas and be unaware of the airport’s presence and effects?

· How often updated?



	60 DNL 
	· Would account for more noise complaints than the 65 DNL

· There is a basis in the research for impacts on residential populations within 60 DNL.
	· How often updated?



	55 DNL 
	· Would account for more noise complaints than the 65 DNL

· There is a basis in the research for impacts on residential populations within 55 DNL.
	· How often updated?



	BASED ON DISTANCE:

	Airport influence area


	· Would accommodate areas with noise complaints
	· Arbitrary, should be based on some hard data

· Who sets the boundary – airport board, city?

	Based on Part 77 Surfaces
	· Provides measurable distance 
	· Public finds them difficult to understand



	Approach/departure altitude
	· May address noise complaints and uneasy people
	· Must define the critical altitudes, and for departures especially, the critical flight tracks along which altitudes would be defined.

· Require customized study of each airport

	Global/generic analysis 

(e.g., 3 miles from runway end, 2 miles of side)
	· Would be standard across the board

· Set parameters based on size class of airport


	· Distance criteria only loosely correlated to noise exposure.

· Given great differences among airports, their traffic volumes and types of aircraft, a ‘one-size fits all’ distance criterion does not make complete sense.  May need different standards for different classes of airports.




	Table B-3 - continued

Defining the Noise Impact Area

	How Noise Impact Area is Determined:
	Pros
	Cons

	BASED ON DISTANCE (continued):

	Base on noise complaint map (spatial/density analysis)
	· Would reflect noise complaints

· Be seen as doing more than just logging complaint data
	· What if noise complaints change drastically year to year – moving target

· Not all airports have good locational data (and other records) on noise complaints.

	HYBRID - BASED ON CONTOURS PLUS DISTANCE:

	Best contour level plus best distance attribute
	· Would be based on definable sources (NEM contours)

· Would accommodate areas with noise complaints

· Would provide some protection for growth/shrinkage of contours over time – the boundary would not have to be updated/modified as often
	· What is the distance part based on?

· Who sets the boundary – airport board, city, county, state?


APPENDIX C

APPENDIX C

Working Paper #3 – Noise Information Sources

Working Paper #3 summarizes the potential noise information sources available for use in the development and implementation of a national airport noise disclosure program (Task 5 of the Phase I Scope of Work).    

Type of Noise Information Needed

The following factors should be considered as part of the development process for a national airport noise disclosure program.  A comparison matrix of pros and cons for each factor listed below is included in Table C-1.

· Potential basis for disclosure area:

· Noise contour-based

· Current noise contours

· Future condition noise contours

· Distance-based

· Airport Influence Area

· Information sources:

· Noise contour maps (Part 150, EA, EIS, Master Plan)

· Noise Exposure Maps (Part 150)

· Future development plans (Master Plans, EA/EIS)

· Noise complaint records

· Potential noise information dissemination methods:

· Real estate agents

· Lenders

· County Recorder

· Internet accessible database

· Airport initiated letters

Additionally, the potential for legal challenges to airport noise disclosure programs already in place must be considered as part of the development process for a national Program. 

	Table C-1

POTENTIAL NOISE DISCLOSURE PROGRAM OPTIONS

Comparison Matrix

	Potential Basis for Disclosure Area
	Pros
	Cons

	Noise Contour-based

	Current contours
	· Easily justifiable and defendable
	· Does not consider future conditions (runway extensions and/or realignments, changes in arrival/departure paths, etc.)

· Contours would have to be updated regularly (at least every 5 years) to ensure accuracy of disclosure area, which may lead to extra costs for the airport

	
	· 
	· 

	Future contours
	· Easily justifiable and defendable, if based on a public study (Master Plan, Part 150 Study, etc.)

· Proactive approach with potential future conditions would help to build trust public trust with airport
	· Releasing a plan to the public may seal its fate unintentionally (even if plan changes, public might not believe it because they have a map showing a different scenario)

· If not readily available, may lead to extra costs for the airport

	
	· 
	· 

	Distance-based

	Airport Influence Area
	· Easily justifiable and defendable, if based on known conditions, such as aircraft approach and departure altitudes at specific distances from runway ends (i.e. flight tracks)

· Could be based on longer timeline than current noise contours (i.e. 10-20 years vs. 5 years with current contours)
	· Not updating as regularly as current noise contours could lead to negative public perception

	
	
	


	Table C-1, Continued

POTENTIAL NOISE DISCLOSURE PROGRAM OPTIONS

Comparison Matrix

	Noise Information Sources
	Pros
	Cons

	Noise contour maps
	· Would be available at airports with recently completed Part 150 Studies, EAs, or EISs; some may be available from recently completed master plans

· Would show existing and future noise impact areas
	· May be available for some, but not all airports

· Accuracy and reliability

· How often updated if not produced as part of a Part 150 Update

	
	
	· 

	
	
	· 

	Noise Exposure Maps (NEMs)
	· Would be available at airports with recently completed Part 150 Studies

· Provide existing and future (5 year) conditions

· Updated regularly
	· Would only be available for airports participating in Part 150

· Does not illustrate future (beyond 5 year) improvements

	
	· 
	· 

	Future development plans
	· Available from most airports – EAs/EISs, an master plans

· Would disclose greatest amount of information
	· May not be up to date or reflect the current direction of the airport

· Releasing a plan to the public may seal its fate unintentionally (even if plan changes, public might not believe it because they have a map showing a different scenario)

	
	· 
	

	Noise complaint records
	· Site-specific data that may extend beyond contours


	· Not all airports have good locational data (and other records) on noise complaints

· Potential privacy issues involved in making information public

· Social backlash against persistent complainers

	
	· 
	

	
	· 
	


	Table C-1, Continued

POTENTIAL NOISE DISCLOSURE PROGRAM OPTIONS

Comparison Matrix

	Potential Information Dispersion Method
	Pros
	Cons

	Real Estate Agents
	· Would be designed to reach all new residents
	· Agents might not be truthful of disclosure if they believe potential buyers would perceive it negatively

· Would be difficult to enforce

· Would not be applicable to existing residents

	
	· 
	· 

	
	· 
	· 

	Lenders
	· Would be easier to enforce than with Real Estate Agents
	· Would not be applicable to existing residents

· May occur too late in home-buying process to factor into buyer's decision about the property

	
	· 
	· 

	County Recorder
	· Easily accessible to public

· Could apply to existing and new residents
	· Would require upfront notification to public by airport, which may be costly

	
	· 
	· 

	Internet accessible database
	· Easily accessible to public

· Minimal time and cost required to establish and post updates

· Could be accessed by existing and new residents
	· Potential privacy issues involved in making information public

	
	· 
	· 

	
	· 
	· 

	Airport-initiated letters
	· Would enhance or establish airport's good neighbor policy
	· Would require extensive database of property owners' names and addresses

· Would have to be re-sent on a periodic basis to ensure new residents are notified

· Might not reach all new residents if they move in after letters are sent and move out before letters are sent again

· May be “overkill” for airports that already have extensive noise programs

	
	
	

	
	
	

	
	
	


� 	Many airports have documented that the majority of noise complaints are filed by residents from outside of the 65 DNL noise contour.  Examples include Albany, NY (ALB), Burbank, CA (BUR), and Scottsdale, AZ.





